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Activity 1.6 
HR Baseline Analysis - Courts


Judicial Efficiency Project

Activity 1.6 - Human Resources Strategy - Courts[footnoteRef:1] [1:  The views expressed are those of the individual experts and do not necessarily present the views of the European Commission.] 


1 - Background 

The two-year Judicial Efficiency Project funded by the European Union is being implemented by a consortium led by the British Council in association with UK Ministry of Justice, DMI Associates, Alternative Consulting, 4 Digits Consulting and Mihajlo Pupin Institute. 
The main goal of the project is to improve the performance of judicial bodies and their ability to measure performance through standardisation of working processes and procedures, introduction of new and improved methodologies, better communication with the public, enhancement of professional competencies and revision of the legislative framework. 
The project activities are structured under five components, which are designed to improve the overall efficiency of the judiciary and to facilitate the administration of justice in a fair, transparent and timely manner that secures public trust and confidence. 
Within the first component of the project, Efficiency of the judicial network improved by enhancing the performance and functioning of judicial bodies, development of the HR strategy has been recognized as an important factor in enhancing the performance and functioning of judicial bodies. To complete the tasks of Activity 1.6 - ‘a Human Resources Strategy for judiciary developed’, both a senior and junior HR expert were contracted. 
The main tasks and responsibilities of the HR activity experts are as follows: 
· To evaluate the current situation, and develop an implementation plan to support the achievement of the targets for this activity set out in the Project Inception Report; 
· To analyse needs and scope of workload; workload of judges and public prosecutors especially taking into account human, material, technical resources and possible further changes in structure of courts, election and education of staff; 
· To draft mid-term Strategy on human resources in judiciary which will, inter alia, address the following questions: the number and structure of judges and prosecutors; status, number and structure of judicial associates and prosecutorial associates. 

2 - Executive summary 

As can be seen by the deliverables for this activity set out in Section 1 above, and underpinning many of the actions in the Acquis Communautaire Chapter 23 action plan, there is the need to understand better, the way in which human resources in courts are managed. Although the numbers and workload of judges and judicial associates are mentioned most frequently, the Chapter 23 action plan, also highlights their relationship with the wider cadre of support staff working within courts (Activities 1.2.1.1; 1.3.1.3; 1.3.1.4; 1.3.1.5; 1.3.1.6; 1.3.2.3; 1.3.2.4;1.3.3.1; 1.3.4.1;1.3.4.2;).  

Accordingly, in addition to researching relevant documents, we visited a representative sample of Basic Courts in Serbia. We examined how, both nationally and locally, human resources are being managed as a system, connecting the standard Human Resources Management (HRM) functions seen internationally in courts. We report in detail on this matter in Section 3 below. 
Since human resources do not work in a vacuum however, our terms of reference asked us to set this HRM picture within its logistical context, for example court buildings, ICT, etc. and by extension, we enquired about the plans to improve these both strategically, and at an individual court level. This crucial inter-connectivity between human and infrastructure resourcing is also reflected clearly and throughout the Chapter 23 action plan. Our findings in relation to this broader context are set out in more detail in Section 4 below. 
Finally, we were asked to look at the above issues relative to future changes. Anecdotally, some changes are recognised but we were unclear as to the process across all courts for strategic horizon scanning, demand and impact analysis, strategic planning and the necessary downward links into functional units, their budgets and their plans e.g. an HRM function and HR strategy, an ICT function and ICT strategy and an Estates function and Estates strategy. 
The court structure in Serbia is a relatively large organisation. We note from the Chapter 23 action plan, a wide-ranging series of activities to improve efficiency in terms of both physical and human resources. Largely these activities seem to be allocated to working groups or projects. Collectively these activities appear to be supplementing or perhaps substituting for what commonly would be full-time, permanent corporate functions. 
These would include: 
· A strategic planning function producing a corporate strategy and annual plan 
· Demand analysis 
· Risk assessment 
· Programme budgeting linked to strategic plan 
· HR function and HR strategy 
· Estates function and strategy 
· ICT function and strategy 

We note that other Ministries are creating these functions to benefit from the improved integrated planning and management of resources that they provide. 
Returning to the narrower focus on courts as set out it in this project activity, the progression of cases through courts, takes place in an interconnected system linking judges to their support teams and these human resources to their physical environment e.g. offices, courts, ICT etc. 
It appears from our fieldwork, that in many cases this interconnected system is out of balance. This to a significant degree, is the result of freezing recruitment to public sector posts in 2013, and the removal from court staffing structures of all vacant posts, in September 2015. The impact of these measures in the courts that we visited, is that staffing roles have become distorted as vacancies in key support roles, are either not filled, or are filled by other staff, who in turn leave their roles and work behind.  

Although this situation appears widespread, for purposes of illustration, we found instances where: 
· Judicial associates were carrying out work that typists should be doing (BC in Negotin, Vranje, Novi Pazar, Čačak, Zrenjanin) 
· Registry staff and typists carrying out the function of court secretary (BC Novi Pazar, BC Negotin) 
· Registry staff carrying out the function of accounting (BC Sremska Mitrovica) 
· Delivery service staff carrying out the function of Registry staff (BC Sremska Mitrovica) 
· courts with no IT staff (BC Sremska Mitrovica) 
· courts with no accounting staff whilst other courts had too many (BC Sremska Mitrovica) 

Without exception, we found the courts that we visited to have judges unable to work at their full capacity through insufficient support staff and/or inadequate infrastructure. Generally therefore, we conclude that the current capacity in terms of judges within Basic Courts outweighs the capacity of their support infrastructure, thus reducing their collective efficiency. For example, it was not uncommon to find judges and their support staff using one small space as both their office and their court (BC Vranje, Third BC Belgrade, BC Negotin, BC Novi Sad, BC Novi Pazar). In some courts we found two judges and their teams sharing one small space that acted as both their offices and their courts (BC Kragujevac). 
Accordingly, unless and until there are comprehensive and strategically linked plans to jointly address human and infrastructure resources in courts, there is little point in attempting to specify more precisely, optimal ratios between judges and other support staff. That said, we explored with staff what such ratios and infrastructure should look like and we found a range of existing documents, guiding the numbers and ratios of staff, along with the design and allocation of space within courts – we reference these in sections 3 and 4 below. 
However other than in 1 or 2 courts, these guidance documents represent an aspiration, far removed from the current reality. Simply adjusting one element of these interconnected factors will not necessarily increase efficiency overall and in some cases, may well reduce it. 

Methodology 

After the initial meetings with the activity beneficiaries, the HJC representative on the 9th of November 2016, and meeting with the representative of the SPC on the 14th of November, in agreement with the JEP project team, HR experts have developed proposed approach and methodology for Activity 1.6. To develop the methodology experts have reviewed the existing documentation relevant for the HR management in judiciary in Serbia, and discussed the scope of JEP Activity 1.6. to avoid overlapping with the work carried out by other activities and donors. In accordance with the proposed Methodology the HJC selected 9 courts as representative sample for the field research. Proposed methodology was developed, translated and presented at the Steering Committee meeting held on the 7th of December 2016 where it was officially adopted. JEP approach/methodology and outline plan together with SGM presentation for Activity 1.6. is attached to this report as Appendix A. 

In brief though, the methodology included:  


 Desk research of relevant literature 
· Action Plan for Chapter 23 
· Serbia Judicial Functional Review 
· Analysis of the number of necessary Deputy Public Prosecutors in the Public Prosecutor’s Offices in the Republic of Serbia 2016 
· Analysis of human and financial resources of the Prosecutorial System in Serbia 2016 
· Serbia Spending for Justice 2011; MDTF 
· European judicial systems; Efficiency and quality of Justice CEPEJ studies No 23 Edition 2016 (2014) 
· CEPEJ Guidelines 
· Model Court Guidelines for Basic and Higher Court of the Republic of Serbia 
· National Judicial Reform Strategy 
· Action Plan for the implementation of the National Judicial Reform Strategy for the period 2013/ 2018 
· Analysis of options for improving service delivery of the support staff under non- core functions in Courts and Public Prosecutor Offices, MDTF 2016 
· Initial Report on Administrative Streamlining in Courts and PPOs 
· The Court Profile Q1 and Q2 2016 
· EU Progress Report for Serbia 2016 
· Analysis of the Human Resources Management in the Montenegrin Judiciary 
· Rulebook on Internal Organisation and Systematisation on job posts for Basic Courts 
· Information Booklet from the Basic Courts 
· Recommendations for the improvement of business processes in Basic Courts JEP 
· Law on Organisation of Courts 
· The Court Rules of Procedure 
· Statistics on workload and backlog in Basic Courts 
· Rulebook on Criteria, Standards and Procedure for Evaluation of Judicial Assistants’ Performance 
· Rulebook on Criteria, Standards and Procedure for Evaluation of Judges` 
· Rulebook on criteria for determination of the number of court staff Official Gazette 72/2009 
 Collating and analysis of relevant court data 
 Selection of courts visited that were considered best able to represent Judiciary’s issues 
 Design and implementation of a programme of visits to each court including interviews with staff from strategic to operational roles 
 Visits to 
· The Third Basic Court in Belgrade, 
· The Basic Court in Novi Sad, 
· The Basic Court in Kragujevac 
· The Basic Court in Vranje 
· The Basic Court in Sremska Mitrovica 
· The Basic Court in Novi Pazar 
· The Basic Court in Čačak 
· The Basic Court in Zrenjanin 
· The Basic Court in Negotin 
 Court specific reports written following each court visit (Appendices B-J) 

And finally production of this overarching report with its conclusions and recommendations. 

3 - Findings in relation to Human Resources Management (HRM) 

Strategic management of human resources is fundamental to the effectiveness of a court system. 
Key components of an HRM function include: 
· Standardised job descriptions 
· Open, fair and transparent processes for recruitment, selection, transfers and promotion 
· Effective performance appraisal 
· Training and development linked to current and future performance requirements 
· Career development 
· Effective employment legislation 
· HR Strategy and Policy 
· Strategic staff planning 

As described below, whilst we found some of these elements, we could not find evidence of an underpinning strategic system of HRM. Since the majority of the cost of the court system is dedicated to providing staff, the potential for the Ministry of Justice (MoJ) and HJC to increase effectiveness and efficiency through improved HRM is clear. Hopefully of further encouragement to the HJC, is the fact that their colleagues in the Ministry of the Interior and SUK, are already making substantive progress in establishing HRM functions suitable for the Serbian context. This work should provide a foundation of knowledge and lessons learned. 

Standard components of a Human Resources Management (HRM) function 

In the remainder of this section, we compare what we have found so far during our fieldwork programme, with key elements of an international standard HRM function. 

Job descriptions 

The structure of job descriptions we were shown does not match the competency based format that is increasingly being utilised across Serbian government ministries following their desire to rationalise job descriptions, both to reduce their number and equalise pay and conditions across similar roles. 
Job descriptions form the central spine that underpins all HR processes. Accordingly, if the MoJ/HJC wish to systematically increase the effectiveness of its staff, early work to map their current roles into a competency based framework would be an invaluable first step. There is the potential to learn from both SUK and the Ministry of Interior’s experience in tailoring this internationally recognised approach to the Serbian context. 
It is important to note that the principal issue at the time of reporting was not the structure of job descriptions, rather that staff shortages in key roles, had resulted in people working across a series of job descriptions. Work to improve job descriptions would not address this underlying and more serious problem. 

Open, fair and transparent processes for recruitment, selection, transfers and promotion 

We understand that there is no requirement to advertise temporary job positions within courts and no standard selection process. There is a requirement to advertise permanent positons but the current ban on recruiting means that this doesn’t happen. Since public confidence in the judiciary is in no small part derived from the effectiveness and integrity of its staff, the lack of system-wide open, fair and transparent recruitment, selection, transfer and promotion processes, is a significant issue. 
During our visit we had the pleasure of meeting highly skilled and motivated staff that would be an asset to any organisation. In the lead up to January 2018 and thereafter, the MoJ/HJC will wish to assure that not only can they attract, develop and retain such talent, but that they can systematically do so year after year. 
A particular issue is that surrounding the appointment of judges. It is not clear how at a strategic level the number of new judges is forecast or how their allocation to individual courts is determined by workload and other local contexts. Further the process of appointment has attracted some controversy in recent years. As judges represent the pinnacle of the court process, it is important that the public and staff have full confidence in their appointment. 

Appraisal 

We were informed about staff appraisal system operating within courts and we have seen some evidence of associated performance management. There is also a three-yearly review process specifically for judges appointed since July 2015. It was not clear to what, if any extent, the appraisal process was linked to continuous professional development or career progression. Sanctions for poor performance seem to be rarely utilised due to the cumbersome and legal-centric nature of the appeal process. If, as we have been informed, the opportunity to reward good performance through increased payment has been removed by central dictat this financial year, (Article 10 of the Law on the Budget of the Republic of Serbia for 2017) then it seems likely that the ability of judiciary managers to motivate staff has been reduced further. When this factor is combined with low salary levels, generally poor working conditions and at best uncertain career prospects, this will present significant challenges to the HJC when they assume responsibility for the judiciary from January 2018. 

Training and development linked to current and future performance requirements 

We heard from a number of sources that the take up of training is low because many staff have limited motivation to work more effectively and since sanctions are limited, there is little that managers can do about this. 
The JEP provided an initial training needs analysis and subsequent training to judiciary staff, as well as the EU project ‘Enhancing Educational Activities and Improvement of Organisational Capacities of the Judicial Academy’. Beyond that we were only provided with limited examples of corporately provided training and development activities but no evidence of systemic identification of training needs or organisational needs in the face of future changes or current performance requirements. Consequently, we would query the extent to which there is strategic and system-wide awareness of the risks associated with current training needs. 
 
A consistent comment from staff at basic courts was that where training for new legislation was provided, it was delivered first to higher courts which is contrary to the natural sequence of court processes. This training was frequently then provided later than the implementation date for changes, by which time court staff had already made the necessary adaptations. 
The current split in responsibilities between the MoJ and the HJC, whilst not assisting, does not prevent, an integrated needs assessment process. Such a process is not complicated to introduce. 

Career Development 

We are realistic about the ability of the HJC to create an entire HRM function in a short space of time, although we are unreserved in our judgement that more effective use of the considerable number of personnel within the court system, is fundamental to meeting the operational challenges that exist now and lie ahead. 
The roles of Court President, Court Secretary and Court Manager are pivotal to court efficiency. Accordingly, the HJC may wish to prioritise these roles in relation to settling on accurate job descriptions along with identifying and developing the relevant leadership and management skills, within staff who currently, and who may in the future be suitable to hold such positions. 

Effective Employment legislation 

Again we are realistic about the desire to reform public sector employment legislation and the speed at which that is possible. We also understand that at a macroeconomic level, the cost differential between keeping thousands of low paid public sector workers in employment and supporting their unemployment, may be small. 
That said, poorly performing staff who are unwilling to improve, have a downward drag on the performance along with the morale and motivation of their colleagues. The MoJ/HJC could usefully progress discussions with Trade Unions on this and wider HRM matters, with a view to agreeing joint approaches to under-performance. 



HR strategy and policy 

An HR strategy and policy function ensures that the HR strategy is linked with overarching organisational plans and priorities providing in effect, the right people, at the right time with the right skills. It then ensures that HR policies are consistent with employment law and that these policies are adhered to. 
Although we identified a number of guidelines and rulebooks during our desk research and fieldwork phases, we did not discover the functionality described above. 

Strategic staff planning 

The systemic forecasting of demand versus supply of human resources, should ensure that sufficient staff with the required skills are available to meet current and future challenges whilst the use of holistic performance analysis, would help gauge the current picture. The potential to improve such analyses increases with the forthcoming consolidation of responsibility for the judiciary within the HJC. 
The systemic use of impact assessment allows not just an enhanced depth of understanding, but better calibration and sequencing of change. Such a systemic process would provide Serbian, EU and other stakeholders, with enhanced opportunities to coordinate and support change and arguably should underpin each change within the Acquis Communautaire Chapter 23 action plan. 
We attach a simple example of an impact analysis template at Appendix K and would encourage the MoJ/ HJC to consider introducing such an approach. 
Following the government-wide restriction employing staff in 2013, we noted from our visits that there are large numbers of staff (up to 25% in some courts e.g. see the Report on the Basic Court in Čačak – Appendix H, the Third Basic Court in Belgrade- Appendix B) engaged through temporary contracts. Temporary contracts are not an unusual method of increasing staff numbers to deal with short-term increases in demand although by definition, the retention rates tend to be lower as staff strive to find permanent contracts elsewhere. Not only will there be inefficiencies through higher turnover of staff which is disruptive for workflows and other permanent staff, it increases the need for induction and training. Since there is no evidence to suggest that, on balance, the court’s workload will decrease over certainly the next two years, the current situation with temporary staff seems likely to continue. 

Human Resources Management conclusions 

We saw little evidence of the benefits that accrue from a central Human Resources Management function. These include strategic staff planning relative to current and future demands, the objective balancing of resources between courts and the merit based progression of high performing staff. The ban on hiring new staff from 2013 when combined with the removal of vacant posts in courts in 2015, have created a distorted resourcing picture across courts, where management teams are unable to fill posts with permanent contracts irrespective of the priority and demand for them. 
The inability of these teams to balance their existing resources relative to demand leads to staff dissatisfaction, lower levels of court efficiency and undoubtedly, reduced public confidence in the judiciary. Not only do court managers seem frequently unable to make practical resourcing decisions within their own courts, where they share buildings with other courts, there are few examples of sharing resources to mutual benefit (See the report for the Basic Court in Sremska Mitrovica – Appendix F). This could be particularly beneficial in relation to functions including but not restricted to: 
1 ICT 
2 Procurement 
3 Accounting 
4 Court guards 
5 Delivery services 

We note that World Bank has provided Analysis of the options for improving service delivery of the support staff under non-core functions in courts and Public Prosecutor Offices in 2016 with more detailed analysis of hubbing options. 

Findings on individual positions within courts 

Judges 

The Judiciary’s annual report sets out the allocation of judges to courts and their workload. Further, work underway within another activity of the JEP is developing a formulaic approach to case weighting and this will provide useful ongoing information on the demand for judges relative to caseloads. Accordingly, the review team has noticed that that the number of allocated judges in some courts seem high relative to the local context and their peers. Also, CEPEJ Studies no. 23[footnoteRef:2] from 2016 with analysed data from 2014, shows that the number of judges in Serbia per 100 000 inhabitants (please see CEPEJ table 3.7.) is high compared to the European average (in Serbia that number is 38 while the European average is 21). That number has been significantly changed from the period of 2010 - 2017 with the reform of judiciary in 2010 when the system of re-election of judges was introduced and 837 judges lost their positions. At that point Serbia had 33.4 judges per 100 000 inhabitants. However, when the Constitutional Court declared this system unconstitutional, judges were bought back to their positions, which explains the number of 40.5 judges in 2012 (please see CEPEJ report 23. table 3.10.). In 2014 that number has decreased to 38 judges per 100 000 inhabitants. According to our calculation[footnoteRef:3] in 2016 there were 39 judges per 100 000 inhabitants. However, we would not support the approach of determining the number of judges based on the comparison with the number of judges in other judicial systems. To be able to determine the optimum number we have to take into consideration the legal system, the court workload and current working conditions. During the field visits the review team has also been focused on the support structure that is required to ensure that judges work is efficient. Through review of relevant documentation and interviews with a number of staff, a consensus was formed that the following were required for each judge:  [2:  http://www.coe.int/t/dghl/cooperation/cepej/evaluation/default_en.asp]  [3:  Based on the number of HJC data from 2016 and official statistics for population in Serbia.] 

· A court room that in many cases could also function as an office for the Judge and their support team. We were surprised by how small many such rooms were that still satisfied the judges and their teams. That said, each court building does require some courts that are suitable for higher profile cases. Unfortunately, we noted that in most courts, there were a number (in some cases the majority) of court/office rooms that were concurrently shared between two judges and their teams, often leaving little space for the victims, accused and witnesses, never mind the staff themselves. In some it was not possible to provide seats for all attendees. This situation is not only clearly ineffective by preventing each judge and their team from working when they need to, it can do little to increase public confidence in the judiciary. 
· Judicial Associates – The consensus was that one judicial associate per judge was the optimum ratio extending to two associates in enforcement cases, or one associate on two judges in courts with the lower workload. There are a number of other issues relating to Judicial Associates that we comment upon in individual court reports including, their potential for career development, promotion to judge’s vacancies and their employment on temporary contracts. Together these factors frequently were observed to undermine their motivation. 
· Clerk/Typist – It is suggested that one post is required per judge and potentially two in enforcement work. Some judges are completing more of their own typing and typing decisions from home, but clearly in their role as court stenographer, clerks/typists are key. Performance is frequently reduced through the need to share court stenographers between judges. 
· Registry Clerk – a 1:2 (one employee on two judges) ratio was thought to be optimum although this might in part be a reflection of the parlous state of Registries in a significant number of courts. 
· Interns/Volunteers – The allocation of one intern/volunteer per judge was broadly thought to be effective. 

What was clear to the project HR Activity team, was that there is no point in employing key figures such as judges who are instrumental in delivering effective justice, if the pace that they can work at is not matched by the number of support staff around them or even the physical space allocated to them. 
There are well documented issues currently with the recruitment path for judges whereby the previous system of selection from the ranks of judicial associates, has moved to favour graduates of the Judicial Academy. Subsequent al challenges have led to the annulling of the previous national recruitment process for judges and to be fair, some uncertainty and disquiet amongst the ranks of some current judicial associates. 
We are aware of the apparent over-supply of judicial graduates relative to Judges’ vacancies. Later in this project activity we intend to enquire into the current process of determining the overall requirement for Judges’ posts, how allocation is determined between courts and what the intention is in terms of balancing appointments from judicial associates and graduates of the Judicial Academy. 
Beyond recruitment, we would expect to see a system of performance management and continuous professional development for judges. Other work within the Judicial Efficiency Project (JEP) is advanced in determining objectively, case workloads for judges. This has the potential to underpin system-wide judge allocation. 
Also, during our field visits, interviewed judges pointed out that financial compensations for their work are not satisfactory and could have negative impact on the independence of the work of judges. CEPEJ data from 2014 (CEPEJ Studies no.23 p.108) shows that the average annual gross salary for judges in Serbia at the beginning of their career is 16 757€ while the European average is 36 698€. 

Judicial Associates 

There are a number of issues relating to judicial associates who contribute significantly to the preparation, hearing and decisions in cases. The value and quantity of this work, although not contested, is difficult to evidence precisely since in most courts it is not documented on the case files. In this regard many associates consider themselves undervalued in the process of selection for judges in which they are competing with graduates of the Judicial Academy, judicial associates from higher instance and other courts, lawyers and prosecutorial associates. The system of selection for judges appears to be weakened by inaccurate forecasting of required numbers and a lack of clarity about the pre-cursor professional route to appointment. Also, judicial associates agree that there should be a formal structure in career progression of judicial associates from the first instance courts to higher instance courts. Finally, their sense of being valued and being able to plan a legal career is undermined by their frequent appointment on temporary as opposed to permanent contracts. Collectively these issues impede optimum performance and increase turnover as staff look to secure better prospects elsewhere. 
We were not made aware of a system-wide staff planning process to ensure the fair and equitable distribution of staff relative to workloads and to ensure appropriate career progression. Not only would such a centrally managed system offer more effective distribution of staff transfers, it has the potential to reduce unfairness and misuse of personal networks and associations linked to career progression. 
The forthcoming move of the court structure to fall solely under the aegis of the HCC, offers the potential to establish such a centralised staff planning function and we would encourage the HCC to consider this matter prior to transfer of responsibility in January 2018. 

Interns/volunteers 

Sitting at the entry point to the legal career path are the functions of paid interns and volunteers. The reducing availability of financial resources constrains the ability to pay interns. Hence, issues including lower prospects of full time employment in courts has reduced interest in this professional route and the fact that there is no payment as was previously the case with interns, has reduced the ability of many potential legal staff to enter the system. Over time, this will exclude larger and larger segments of the population. Even a small amount of salary, perhaps 20,000 RSD per month would increase the viability of the intern role. Were the court able to save one Judge’s salary and spend this on interns, it would allow for approximately five intern positions. 
Volunteers contribute significantly to the core work of the court and in return get essential experience to assist them in passing the bar exam. That said, the perception is that more by way of mentoring and training could be done to improve the experience. Some judges are more disposed to providing an optimum training experience for volunteers than others and these judges are sought out. By the end of their tenure, volunteers are normally able to carry out the work of a judicial associate. 
We consider that a centrally managed staff planning process as described in the preceding section, could also take oversight of the numbers, distribution and utilisation of interns and volunteers. This should optimise the effectiveness of what is an essential training role and provide the potential to ensure that this entry point to the judicial system provides equality of access. 
Such oversight could also monitor the extent to which these opportunities are being utilised to provide experience rather than dealing with core case work in the absence of permanent contracted staff. 

Clerks/Typists 

Clerks and typists have key – if very low paid roles - instrumental to the overall efficiency of each court. We were informed that typists allocated to judges, ranged in capability from those who could keep pace with all of their judge’s work both in and out of live court sessions, to those who worked at a lower standard and could not act as court stenographers, requiring substitution in that role by one of their colleagues. Such substitutions then disrupted those staff who found themselves assisting colleagues hence being abstracted from their own judge’s work, resulting in further delays. 
These above issues appear to be exacerbated by the use of temporary as opposed to permanent contracts and the fact that staff in equivalent roles are paid differently depending on their educational attainment prior to being employed, as opposed to their performance in their role. 
Registry clerks are in similar situation. The ban on hiring of civil servants had a significant impact on the number of registry clerks, and that number has been constantly decreasing since 2014. To compensate that loss, the MoJ has allowed employment of staff on temporary contracts. However, temporary staff cannot progress though salary grades and have no benefits that come with the permanent employment, producing great dissatisfaction among temporary employed staff. 



Other support staff 

The previously mentioned inability to recruit to vacancies where staff retired, resigned or were moved to other positions, was having arguably disproportionate impacts on some individual roles key to overall court performance. 

Bailiffs 

The court bailiffs have been in difficult positions in recent years facing significant workload mostly coming from the backlog of enforcement cases. However, the new Enforcement Law has significantly reduced the backlog in Enforcement Departments and introduction of public enforcement agents has had a positive impact on the workload of court bailiffs. At the same time court bailiffs are worried for their future in courts, as public enforcement agents, are taking over a considerable amount of enforcement cases. At the moment, they are not aware of any strategic plans for the changes in the number of court bailiffs and possible transfers to different positons. 
Court bailiffs as well as court delivery service staff, have not received any equipment or uniform replacements for some years now, even though this is prescribed by the law. They also don’t have mobile phones provided by the court and have to use their private numbers for work. Basic Courts rarely have vehicles that are available to court bailiffs, which further impacts their position. 

Delivery Service 

Another important position for court efficiency is delivery service. Depending on the number of staff the court delivery service delivers court documents to state institutions, legal entities and, where recourses allow, to citizens within the territory of the town where the court is located while the rest of the mail is delivered though the post office. Since delivery through the post office is expensive and in most cases inefficient, a solution should be found for better and more efficient delivery service. Also connection of courts to databases of other state institutions (e.g. Ministry of Interior, Tax Administration, State Pension Fund…) would significantly contribute to efficiency of the court and work of court bailiffs. 

Archive 

The main problem within the Archive mostly is not staff but inadequate space for storing case files. Most Archives have run out of space and court management teams find different solutions for this problem. Some use courtrooms as additional space, and some turns court restaurants or garages into additional Archive space. Most Archives the project team has visited are located next to boiler rooms with heating and water pipes going right next to the court files, which presents significant risk for the preservation of files and more importantly safety of the court staff. We would invite the MoJ/HJC to introduce a system of risk assessment to allow them to differentiate more clearly between those situations that are grave from those that are serious or less serious. 

IT staff 

Currently there are different positons for IT staff in courts – System Administrator and IT Technician. One of the main problems for IT staff are low salaries compared to those offered to IT staff in private sector, and well qualified and experienced IT staff tend to leave the judicial system. Also, the equipment used in courts is mostly old and operating systems are outdated, which cases problems with the installation of adequate drivers and newer programmes. Furthermore, current procurement regulations don’t set the minimum standards for IT equipment and sometimes purchased equipment is not suited for professional use. All of these issues demotivate IT staff for further engagement. Moreover, some courts don’t have only IT technicians in IT Department and IT technicians don’t have the necessary permission for the work on some crucial work on the hard drive and system maintenance. In towns where more judicial institutions are located into one building, there is a potential for centralising IT services, providing better service and potentially reducing the number of needed staff.[footnoteRef:4]  [4:  Analysis of options for improving service delivery of the support staff under non-core functions in courts and public prosecutor offices, produced by the World Bank provides more information on potential hubbing of different court support services.] 


Court (judicial) guard 

All court guards have positions of appointees with no possibility of progression through salary grades. They have the permit to carry the fire arms but have not been given any. Mostly they haven’t received uniform replacements since 2011 and their current individual variations of uniform negatively impact the image of the court. We would also encourage the opportunities for hubbing of the court guard service in the buildings that are shared by different judicial institutions. The abovementioned Analysis of options for improving service delivery of the support staff under non-core functions in courts and public prosecutor offices also provides data on potential hubbing of the court guard service. 
CEPEJ data on the support staff 
CEPEJ report makes a distinction between five types of non-judge staff (p.146): 
- the “Rechtspfleger” function, which is inspired by the Austrian and German systems, is, according to the European Union of Rechtspfleger (EUR), an independent judicial body, anchored in the constitution and performing the tasks assigned to it by law; the Rechtspfleger does not assist the judge, but works alongside the latter and may carry out various legal tasks, for example in the areas of family or succession law; he/she also has the competence to make judicial decisions independently on the granting of nationality, payment orders, execution of court decisions, auctions of immovable goods, criminal cases, and enforcement of judgements in criminal matters; he/she is finally competent to undertake administrative judicial tasks. The Rechtspfleger, to a certain extent, falls between judges and non-judge staff, such as registrars; 
- non-judge staff whose task is to assist judges directly. Both judicial advisors and registrars assist 
judges in their judicial activities (hearings in particular) and may have to authenticate acts; 
- staff responsible for various administrative matters and for court management; 
- technical staff responsible for IT equipment, security and cleaning; 
- other non-judge staff. 
According to CEPEJ 23 report data, the number of support staff in courts in Serbia has been decreasing from the 2010 (4.5 staff per judge) to 2012 (3.5. staff per judge)[footnoteRef:5]. In 2014 that number was 3.7 per judge which is below the European average of 3.8 staff per judge. Following our court field visits we expect the results from 2016 to show further decrease in permanently employed support staff, caused with the 2013 ban on hiring. However, we note that it is not clear whether CEPEJ data has taken into account the number of temporary employed staff, that may vary the result.   [5:  It remains unclear whether CEPEJ report data included the temporarily employed staff. 
] 

When addressing the number of support staff, it is important to take into account the current business flows, legally prescribed procedures for processing cases as well as the state of IT equipment. As stated in our field reports, verification of the address of residence of court clients may take 10 – 15 working days in the current system, and with the connected databases, it could be just one click away, reducing the time and costs of that processes, and also impacting the need for necessary support staff. Also, there is a lack of some essential IT equipment and some existing IT equipment is old and outdated. All of these factors have the impact on the use and structure of the court support staff. 
The court staffing ratio will be further discussed in Section 4 below. 

4 – Findings - court infrastructure and other contextual issues impacting efficiency 

An effective HRM function cannot be introduced or sustained without due consideration of its operating environment. HRM supports the processes of effective strategic planning, resource allocation, creation of standards and doctrine, improved business processes and robust performance management. It neither replaces these activities, nor will its benefits be realised without addressing their shortcomings, where they exist. Below we set out some of the contextual issues that need to be considered alongside deliberations about the future approach to HRM. 

Strategic planning 

Although the project terms of reference ask for an HR Strategy, it is important to locate this within its wider strategic planning architecture. We discuss elsewhere in this report the need to link improvements in human resources management with the flexibility to vary other support infrastructure. Similarly, an HR strategy flows from and provides support to overarching strategic planning as indicated in the diagram below. 
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Holistic resource management 

The lack of resourcing in the public sector is not an issue confined to Serbia or indeed its judiciary. Perhaps more unusually though, is the degree of inefficiency we found caused by an imbalance between the allocation of judges and the ability of their supporting infrastructure (both human and physical) to enable them to work at maximum capacity. 

Put simply, irrespective of an individual judge’s efficiency, we found that in many cases they had too few typists, registry clerks, judicial associates or other support staff to allow them to perform at an optimum level. This situation was frequently exacerbated by starkly insufficient space where more than one judge and their support team, shared the same room which acted as both court and office for both sets of staff. 

To a large extent, the staffing imbalance relates to the 2013 government-wide ban on recruiting staff to fill vacancies in permanent posts and the removal from staffing structures in September 2015, of all posts that were temporarily vacant at that time. 
This has left courts short of numbers in some functions or indeed with no posts left in some functions in their structure at all. The Ministry of Justice (MoJ) has allowed the short-term filling of some posts on temporary contracts, but with no certainty of tenure, these posts suffer from very high turnover levels and hence reduced productivity. 

Importantly, it would be possible to improve efficiency in many courts within the current total allocation of resources, were management teams given the flexibility to vary their resources between posts and indeed between non-staffing costs. For example, were court management teams allowed to delay the recruitment of judges to their courts and instead invest the money saved in more support staff, then overall court efficiency would rise without the increasing of costs. 

Resource formula – macro level 

It should be possible to utilise work completed within the Judicial Efficiency Project (JEP) which identifies a case weighting formula, to inform the total allocation of resources to each court relative to its workload. 
This should help to balance some of the differing levels of resource allocation to courts which appear to be historically driven rather than forward looking. 

Resource formula micro level – court staffing ratios 

The project team studied a number of documents setting out guidance on the ratio of support staff to judges and during interviews, court managers and staff expressed various views on such ratios. We do not consider that a fixed formula would be helpful, albeit a series of resource ranges may assist with staff planning at a strategic level. 
Our rationale for this judgement is that we saw many examples where courts had varied the numbers of support staff to deal with particular problems e.g. backlog reduction or where changes in case numbers and profiles, changed the required balance between demand and supply. Such changes included those affecting the management of inheritance cases and enforcement cases. Further, some judges typed their own decisions rather than using a clerk and more broadly we saw the potential for much greater use of electronic documents, rather than the currently high level of file management using typists, printers, scanners and photocopiers. 
In this overall context, the setting of support staff ratios in strict formulae is likely to constrain improvement. As mentioned above we consider that generally, court management teams are well placed to make decisions on the optimum number and mix of their support staff within a given allocation of total resource. 

Doctrine, standards and performance management 

We readily recognise and quote examples in individual court reports, of successful performance interventions made by Presidents and their management teams. It was not obvious to us however, that practical central system-wide doctrine, guidance and expectations had been established, for core court processes and performance. We note the Model Court Guidelines research (http://vss.sud.rs/sites/default/files/attachments/Model%20Court%20Guideline%20for%20the%20BC%20and%20HC.pdf) published in 2013, but these do not appear to have gained traction at either strategic or operational levels. It is clear that whilst their ‘blue sky’ approach to court design and staffing could be informative when considering new court buildings, the reality of the buildings that we have visited to date are far removed from providing such potential operating settings and bring a series of practical constraints that appear to render some of the modelling projections less valid. 

We also note the ‘Court Rules of Procedure’ (Official Gazette of the Republic of Serbia, No. 110/2009 http://arhiva.mpravde.gov.rs/images/Court%20Rulles%20of%20Procedure_180411.pdf) which similarly provide guidance on statutory timescales and structures but not on how to arrange processes and systems to achieve maximum efficiency. 

In our review of the Third Basic Court in Belgrade (Appendix B) we did note however, that the Court Secretary had compiled a local manual setting out key court processes, deadlines and performance standards and it was clear that this had increased efficiency. 

Such individual actions may provide a route-map for improvement, but effective, sustainable and system-wide performance improvement, requires underpinning structure. Often, this structure includes the following features: 
· Standard operating procedures (SOPs) – the establishment and promulgation of verified, effective process flows and activities for key court processes 
· Standards – the setting of quantitative and qualitative measures and indicators of good performance 
· A holistic performance framework – tracking inputs, processes, outputs and outcomes, with the emphasis on achieving a balanced performance assessment 
· Active inspection/improvement programme – a risk-based process of verification of performance 
· Collation and dissemination of good practice – flowing in part, but not exclusively, from the inspection programme, a process of identifying and disseminating good practice 


We are in no doubt from what we have seen, that courts have staff readily able to develop the structures and systems set out above. Thereafter, the investment to maintain such a central system would be small for an organisation of the size that the HJC will lead from 2018, and is likely to deliver improvements in effectiveness and efficiency, many times the scale of the investment. 
This is important because, as we found during our fieldwork, impediments to improving efficiency will not be removed by simply and for example, improving job descriptions. Currently, the inability to match staff in some courts to workload, has made job descriptions entirely irrelevant – staff work spiritedly across a series or roles that they were nor recruited to perform, trained to complete or are paid to carry out. 
This is not an HR issue, it is one of work organisation, of matching demand and supply. Similarly, where judges and their support teams share a single office which also acts as their joint court, improved HR processes will not increase efficiency. 
However even with the above caveats, we consider that improved efficiency is possible within courts and better use of human resources can complement the drive to increase efficiency even if it cannot solely underpin, such improvements. 

Risk assessment 

Whist in general the court buildings we visited were in less than satisfactory condition and constrained optimum performance by staff, we noted some conditions that were dangerous, e.g. the boiler room at the Basic Court in Čačak is in dangerous condition and it provides heating for 7 institutions placed at one building and Police Directorate next door. The registry in Novi Sad had completely insufficient space resulting in files being stored floor to ceiling along corridors through which the public passed. The basement of the court was also used as registry space and files were stored throughout, not only increasing the risk of fire but impeding the egress of staff should one occur. This fact, combined with the security risk presented by the public being able to access court files as the passed to and from courts, represented a high risk to the court and the MoJ by extension. 

Similarly, through lack of space, one part of the archive at Negotin has been placed in a totally unsuitable building outside of the court. The building has failed a fire safety assessment and the poor conditions have also caused the papers to harbour bacterial infestations causing staff visible skin inflammations. 

Since the MoJ have been made aware of such circumstances over long periods of time, it is hard to see how, in the event of fire, damage to the integrity of court files or other preventable incident, the MoJ could successfully defend itself against litigation. 
We would invite the MoJ/ HJC to introduce a system of risk assessment to allow them to differentiate more clearly between those situations that are grave, from those that are serious and less serious. Risk assessments simply quantify the probability and impact of an issue in a structured way. Such a system if introduced, is straightforward to run centrally, simple to operate locally and offers all stakeholders a common language to describe and weight those issues that provide threats to operational effectiveness. 

We attach a simple example of a risk assessment matrix at appendix L to this report.
 
Impact analysis 

The systemic use of impact assessment allows not just an enhanced depth of understanding, but better calibration and sequencing of change. Such a systemic process would provide Serbian, EU and other stakeholders, with enhanced opportunities to coordinate and support change and arguably should underpin each change within the Acquis Communautaire Chapter 23 action plan. 
It should be noted that we are aware of the changes in legislation that have had and will have some impact on the workload of courts, such as the new Criminal Procedure Code from 2011 (in practice from 2013), Law on Notary Public that came into force in 2014, Enforcement Law from 2015, Law on Protection of the Right to Trial in a Reasonable Time from 2016, but whose impact on the workload of courts is not yet fully reflected in any strategic demand analysis. 
We attach a simple example of an impact analysis template at Appendix K and would encourage the MoJ/ HJC to consider introducing such an approach. 

5 – Conclusions, options and recommendation 

We intend in this report to be practical and hence set out below some potential future courses of action based on two scenarios relative to the availability of funding to improve court efficiency. 

Option 1 - If relatively significant amounts of additional resources are available. 

Under this option, it would be possible to achieve optimum ratios of judges and support staff relative to workload and complementary improvement in physical infrastructure. Actions to achieve this could include: 

i) Utilising the emerging JEP case weighting formula to influence decisions on total requisite judicial capacity within court areas and then plans could be enacted to resource courts to the level that matches demand 
ii) Use existing guidance and the staffing ranges identified during this project activity, plans could be made and enacted to provide judges in courts with their full complement of support staff 
iii) Using existing guidance on court design, a funded estates strategy could be implemented to provide judges and court staff with the physical space in which optimum performance could be delivered 
iv) A funded ICT strategy could complement improvements in physical space and staffing levels and deliver optimised ICT 
v) The cost and logical sequencing of the above improvement plans would need to be determined and coordinated at a strategic level. 



Option 2 - If significant additional resources are not available or even if there are no new resources available. 

This option divides into a series of actions including but not restricted to the below: 

i) Seek to optimise the current allocation of total resources provided to courts based upon workload. Other work within the JEP is providing a scientific underpinning for case weighting and this inter alia, could build into a resource allocation formula for courts 
ii) Alongside (i) above, explore with court management teams how they could optimise their court’s performance if given more flexibility to use their current human resources. In some courts this might mean varying, the numbers of and ratios between, staffing positions, in other courts, the most pressing issue could be physical space or ICT. 
iii) Alongside (I and ii above), explore opportunities to centralise some court functions to achieve economies of scale. Such centralisation could be on a regional or national basis or simply between the various courts occupying the same building. Examples might include procurement teams, ICT teams, court guards and delivery service personnel. During our fieldwork, we found both under-resourcing and over-resourcing of these functions within the same court building. 
iv) Explore vigorously, the potential to increase the use of electronic as opposed to paper documents. During our fieldwork we found examples of court staff and local lawyers choosing to initiate paper transactions knowing that these were inefficient. 

If, as seems most likely, progress under option (2) above is thought to be the more acceptable, then we would envisage a series of individual court improvement plans being created, albeit managed centrally as a programme of improvement.
 
We recognise that culturally some of the proposals we make above may not appeal. We were struck however during our fieldwork and remain convinced at the time of reporting, that there is the potential, enthusiasm and management skill to deliver cost-neutral improvements in courts in Serbia. 

Perhaps most importantly, the potential to create balanced teams of court staff working with judges and in optimising the available accommodation, creates the starting point for support strategies such as an HR strategy. 

At that point an HR strategy would become meaningful, since it would be connected with parallel approaches to improve efficiency by balancing human resource capacity with their buildings, ICT etc. To be clear, in the absence of such a holistic improvement plan – even one as suggested under option 2 above, which would simply redistribute current resources - an HR strategy and staffing plan would be ineffective and may even reduce efficiency. 

Finally, an HR strategy would have to be set in the context of the available resources to implement it. In the Ministry of Interior for Serbia, little progress was made in developing HR capability until an HR function was created. 



Key components of an HRM function include staff creating and maintaining: 

· Standardised job descriptions and job analysis 
· Open, fair and transparent processes for recruitment, selection, transfers and promotion 
· Effective performance appraisal 
· Training and development linked to current and future performance requirements 
· Career development 
· Effective employment legislation 
· HR Strategies and Policy 
· Strategic staff planning 

Such a function requires a number of appropriately skilled staff working full-time on HR issues. Accordingly, it is important to understand the appetite to create an HR function or if not, how the necessary work to implement an HR strategy will be carried out. 

Recommendation 

That the project steering group consider this activity report, the options set out above and particularly discuss: 

a) the potential to progress cost-neutral efficiency improvements, through better balancing of human resources within court teams and their physical environment, 
b) the requirement to set an HR strategy alongside what is an achievable programme of work as mentioned at (a) above and 
c) the requirement to identify a willingness to resource an HR strategy with an appropriate number of full-time staff. 
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